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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Criminal Appeal. 24(4) of 2012

Sri Biswajit Paul 

S/o- Lt. Ramakanta Paul

R/o- Congress colony, Siripura

P.S- Tinsukia

District- Tinsukia, Assam   ............................    Appellant

-Versus -

 Sri  Ishwar Prasad Jalan

S/o-  Lt Mahabir Prasad Jalan

R/o- Hijuguri

P.O- Hijuguri

P.S & District- Tinsukia, Assam  ........................ Respondent
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Sri Biswajit Paul 
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P.S- Tinsukia

District- Tinsukia, Assam   ............................    Appellant

-Versus -

 Sri  Ishwar Prasad Jalan

S/o-  Lt Mahabir Prasad Jalan

R/o- Hijuguri

P.O- Hijuguri

P.S & District- Tinsukia, Assam  ........................ Respondent

 

Appearance: 

Sri Devesh Mishra

Advocate   .............................. For the Appellant

Sri L.N.Bortokoky

Advocate        ..................... For the Respondent

Date of Argument:   06/02/2018

Date of Judgment:    16/02/2018

 J   U   D   G   M   E   N   T

1.        This is a common judgment for these two appeals.  The

appellant  issued  two  cheques  to  the  respondent  and  both  the

cheques were dishonoured by the bank. The respondent therefore

filed two numbers of cases against the appellant under the N.I Act.

One cheque was worth Rs. 2,50,000/- and when it was dishnoured,
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N.I case no. 40c/2007 was filed. The second cheque was worth Rs.

1,00,000/- which was also dishnoured by the  bank. Therefore the N.I

case no. 41c/2007 was filed. In both the cases, the appellant was

convicted by the trial court. By filing these two separate appeals, the

appellant  has  taken  up  only  one  ground  for  challenging  the

judgments of the court below. The appellant has claimed that in both

the cases the mandatory notices u/s 138 (b) N.I Act were not served

upon  him.  The  said  notices  were  returned  by  post  office  on  six

occasions. Out of those six occasions, once it was reported that the

addressee was not known, whereas in the other five occasions, it

was reported that the addressee was not found. 

POINT FOR DETERMINATION

2.  The only point for determination in these two appeals is as to

whether the court below had erred while convicting the appellant? 

DECISION AND REASONS THEREOF

3.  I  have  already stated  herein  before  that  the  appellant  has

challenged the fact that the mandatory notices u/s 138 (b) of the N.I

Act were not served upon him. 

5.  In  order  to  buttress  his  point  that  the  notice  upon  the

appellant was not served upon him, the ld counsel for the appellant

has relied upon a decision of two judge bench of the Supreme Court

that was delivered in K. Bhaskaran vs Sankaran Vaidhyan Balan

And Anr reported in   (1999) 7 SCC 510 .In that case  the notice

was returned to the complainant  on 15.2.1993 with  the following

endorsements inscribed thereon:

3.2.1993       Addressee absent

4.2.1993       Addressee absent
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5.2.1993       Addressee absent

6.2.1993       Intimation served on addressee's house

The Apex court in such a factual situation held as under ---

“No doubt Section 138 of the Act does not require that the notice

should  be  given  only  by  `post'.  Nonetheless  the  principle

incorporated  in Section  27 (quoted  above)  can  profitably  be

imported in a case where the sender has despatched the notice by

post with the correct address written on it. Then it can be deemed to

have been served on the sendee unless he proves that it was not

really served and that he was not responsible for such non-service.

Any other interpretation can lead to a very tenuous position as the

drawer of the cheque who is liable to pay the amount would resort to

the strategy of subterfuge by successfully avoiding the notice. 

Thus, when a notice is returned by the sendee as unclaimed such

date would be the commencing date in reckoning the period of 15

days contemplated in clause (c) to the proviso of Section 138 of the

Act. Of course such reckoning would be without prejudice to the right

of the drawer of the cheque to show that he had no knowledge that

the  notice  was  brought  to  his  address.  In  the  present  case  the

accused did not even attempt to discharge the burden to rebut the

aforesaid presumption.”

Thus there is no doubt that the ratio laid down in K. Bhaskaran

(supra) does not help the appellant.

6. The ld counsel for the appellant further relied upon another

decision of the two judge bench of the Hon,ble Supreme Court  that

was delivered in D. Vinod  Shivappa vs Nanda Belliappa (AIR

2006  SC  2179).In  that  case  the  Hon,ble    

Supreme Court has held as under:

https://indiankanoon.org/doc/1823824/
https://indiankanoon.org/doc/1887096/
https://indiankanoon.org/doc/1823824/
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”If a notice is issued and served upon the drawer of the cheque, no

controversy  arises.  Similarly  if  the  notice  is  refused  by  the

addressee, it may be presumed to have been served. This is also not

disputed. This leaves us with the third situation where the notice

could not be served on the addressee for one or the other reason,

such  as  his  non  availability  at  the  time  of  delivery,  or  premises

remaining locked on account of his having gone elsewhere etc. etc.

If in each such case the law is understood to mean that there has

been  no  service  of  notice,  it  would  completely  defeat  the  very

purpose of the Act. It would then be very easy for an unscrupulous

and  dishonest  drawer  of  a  cheque  to  make  himself  scarce  for

sometime after issuing the cheque so that the requisite statutory

notice  can  never  be  served  upon  him  and  consequently  he  can

never  be  prosecuted.  There  is  good  authority  to  support  the

proposition  that  once the complainant,  the payee  of  the cheque,

issues notice to the drawer of the cheque, the cause of action to file

a  complaint  arises  on  the  expiry  of  the  period  prescribed  for

payment by the drawer of the cheque.” 

7. The Ld counsel for the respondent has submitted that notices

were sent in proper address of the appellant and after issue of the

notices, the appellant had changed his address, just to avoid service

of  the  notices.  The  Ld  counsel  for  the  respondent  has  further

submitted that the provision of law contained in section 138 (b) of

the N.I Act does not speak for service of notice. The Ld counsel has

submitted that section 138 (b) of the N.I Act has not spoken about

the service of the notice and it only speaks about giving a notice in

writing. 

8. I have given my anxious consideration to the matter. I am of

the considered opinion that the law on the subject is well settled by

various decisions of the Hon,ble Supreme Court.
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9. In  a  decision, subsequent  to  D.  Vinod   Shivappa vs Nanda

Belliappa (supra), which was rendered in    C.C.    Alavi    Haji    v.

 Palapetty    Muhammed,  reported  in    (2007)  6    SCC    555,

 , in the context of service  of  notice  under  section  138

of the Negotiable Instruments Act,  a

three Judges of  bench of the Hon'ble Supreme Court has observed t

hus,: 

“ Section 27 gives rise to a presumption that service of notice

has  been  effected  when  it  is  sent  to  the  correct  address  by

registered post. In view of the said presumption, when stating that a

notice  has  been  sent  by  registered  post  to  the  address  of  the

drawer,  it  is  unnecessary to further aver in the complaint that in

spite of the return of the notice unserved, it is deemed to have been

served or that the addressee is deemed to have knowledge of the

notice.  Unless and until  the contrary is proved by the addressee,

service of notice is deemed to have been effected at the time at

which the letter would have been delivered in the ordinary course of

business. This Court has already held that when a notice is sent by

registered post and is returned with a postal endorsement refused or

not  available  in  the  house  or  house  locked  or  shop  closed  or

addressee not in station, due service has to be presumed.” 

10. The decision of three judge’s bench prevails over the decision

of the two judge’s bench. Hence in the instant case C.C.   Alavi   Haji

(supra) would prevail  over  Vinod Shivappa (supra). In   Alavi    Haji

(supra) it is clearly held ---

“ In  our  opinion,  therefore,  when  the  notice  is  sent  by

registered post by correctly addressing the drawer of the cheque,

the mandatory requirement of issue of notice in terms of Clause (b)

of proviso to Section 138 of the Act stands complied with. “

https://indiankanoon.org/doc/937129/
https://indiankanoon.org/doc/1312051/
https://indiankanoon.org/doc/272690/
https://indiankanoon.org/doc/272690/
https://indiankanoon.org/doc/272690/
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11.   When a notice is sent by post, and it would be for the drawer

to  prove  that  it  was  not  really  served  and  that  he  was  not

responsible for such non- service. This is the law on the point. Thus,

it  is  clear  that  there  are  no  merits  in  these  two  appeals.  The

judgments of the court below do not require interference.

       ORDER

12. That being the position, both the appeals are dismissed. Send

down a copy of the judgment along with the LCR. 

    Given under my hand and seal of this Court on this 16th

day of February, 2018.

Dictated & corrected by me.  

          (P.J. Saikia)

        Sessions Judge         Sessions Judge

Tinsukia              Tinsukia 


